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APPEARANCES WILL BE BY ZOOM OR IN PERSON  
 
For matters where an appearance is required, the parties may appear by Zoom or in person in 
Department 33. Zoom is encouraged, however.  
 
Zoom hearing information 

 
Link: 
https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09 

Meeting ID: 161 908 8479 

Passcode: 771919 
 

 

1.  TIME:  9:00   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS SHANNON B JON 
HEARING ON MOTION FOR SUMMARY JUDGMENT, OR IN THE ALT, SUMMARY 
ADJUDICATION FILED BY SANDRA J VELLA-ANDRADE 
* TENTATIVE RULING: * 
 
Moot, in light of the ruling on line 2. (See State Compensation Ins. Fund v. Superior Court 
(2010) 184 Cal.App.4th 1124, 1130.) 

  

  
 2.  TIME:  9:00   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS SHANNON B JON 
HEARING ON MOTION TO/FOR FILE 2ND AMENDED CROSS-COMPLAINT FILED 
BY SHANNON B. JONES LAW GROUP, INC., SHANNON B JONES 
* TENTATIVE RULING: * 
 
  Cross-complainants’ motion for leave to file a Second Amended Cross-Complaint is 

granted.  Cross-complainants may file a Second Amended Cross-Complaint in the form 

attached as Exhibit A to the Declaration of Richard Bowles filed July 27, 2021. 

 

 While plaintiff’s reasons for opposing the motion are not insubstantial, the policy of 

liberality in permitting amendments must take precedence, given that the trial date has now 

been postponed to October 11, 2022.  Further, arguments concerning the merits of the new 

causes of action are better addressed on a pleading challenge than here.  (See Kittredge Sports 

Co. v. Superior Court (1989) 213 Cal.App.3d 1045, 1048.) 

 

https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09
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 The court has the authority to grant a motion for leave to amend on “any terms as may 

be just.”  The court imposes no monetary conditions now, but reserves the right at the end of 

this case to award plaintiff the reasonable costs and fees of having to refile her motion for 

summary judgment/adjudication regarding the cross-complaint if not duplicative of some other 

fee award. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS SHANNON B JON 
HEARING ON MOTION TO/FOR RECONSIDERATION OF ORDER GRANTING IN 
PART FILED BY SHANNON B. JONES LAW GROUP, INC., SHANNON B JONES 
* TENTATIVE RULING: * 
 
 Continued by the Court to October 21, 2021 at 9am. 

  

 4.  TIME:  9:00   CASE#: MSC19-00754 
CASE NAME: CLARK VS. JOHN MUIR 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY JOHN MUIR HEALTH 
* TENTATIVE RULING: * 
 
 Defendant moves for summary adjudication of plaintiffs’ Fifth Cause of Action for 
financial elder abuse.  The motion is granted.  Defendant’s unopposed request for judicial notice 
is granted.  The basis for these rulings is as follows. 
 
 This action concerns an alleged breach of the operating agreement for Neuroscan, 
a California partnership.  (Sigel Dec., Exh. 3.)  Plaintiffs allege that defendant breached 
the agreement by failing to pay Neuroscan the full fair market value of certain Neuroscan 
assets. 
 
 Defendant’s opening evidence establishes that all of the subject assets were owned by 
the Neuroscan partnership, and not by plaintiffs personally.  (Undisputed Material Fact Nos. 
1-3.)  Plaintiffs’ opposition evidence, which consists of the former and current versions of the 
operating agreement, does not raise a triable issue of fact concerning ownership.  (Sigel Dec., 
Exhs. 1-3.)  The question presented by defendant’s motion, then, is the legal significance of 
defendant’s undisputed evidence. 
 
 The Court finds that defendant’s alleged breach of contract does not constitute financial 
elder abuse.  (Corp. Code, § 16203; Welf. & Inst. Code, § 15610.30, subd. (a).)  The alleged 
breach is not a taking of plaintiffs’ personal property, as a matter of law. 

 
The Court notes that two public policies militate against construing the governing 

statutes otherwise: (1) the policy that parties may form and take advantage of business entities 
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that are legally distinct from the individual owners, and; (2) the policy against allowing tort 
remedies for an ordinary breach of contract.  Common sense tells us that simply breaching a 
contract with an elder is not theft per se.  Were the law otherwise, few prudent people would be 
willing to risk entering into contracts with elders — any breach of which, no matter how minor, 
might constitute the “taking” of the elder’s property and give rise to a claim for punitive damages 
and attorney fees. 

 
A different way to view the conceptual problem with plaintiffs’ theory is to note the 

unwarranted leverage it would give parties in plaintiffs’ position.  Even if there were no 
good faith dispute that partnership assets are worth $ 25 million, parties who happen to be 
elders could still demand the payment of $ 30 million — under the threat of an elder abuse claim 
that could potentially give rise to punitive damages and attorney fees: pay up, or we play the 
age card.  The Court is confident that the Legislature, when enacting the financial elder abuse 
statute, was concerned about situations such as vulnerable seniors on fixed incomes being 
robbed of their life savings.  The Legislature was likely not losing sleep over retired physicians 
whose golf games might be interrupted by a quest to squeeze millions of additional dollars from 
their participation in a sophisticated investment scheme. 

 
 Plaintiffs devote much of their energy to arguing that contractual rights can constitute 
“property.”  This is a strawman argument that defendant has never disputed.  As the Court 
stated in its interim ruling requesting additional briefing, the pertinent question is whether 
defendant’s alleged breach of contract constitutes the “taking” of any such contractual rights.  
Plaintiffs have not persuaded the Court that it does. 
 
 Neither side has cited decisional authority that is closely on point.  The Hardin decision 
cited by defendant is of only marginal assistance.  (See Hardin v. Wal-Mart Stores, Inc. 
(E.D.Cal. 2011) 813 F.Supp.2d 1167, 1181 [“[t]here does not appear to be any case law that 
discusses lost future wages as constituting financial abuse”].)  And the Court finds that the 
cases cited by plaintiffs are distinguishable for the reasons persuasively articulated in 
defendant’s reply memorandum.  (See Reply, filed on 8-6-21, pp. 4:23–8:20.)  Plaintiffs’ citation 
to unpublished federal decisions dealing with insurance contracts — a special type of contract, 
the breach of which may sometimes give rise to tort damages — does not persuade the Court 
to disregard the plain language of the above-cited statutes, as applied to the contract in the 
case at bar. 
 

  

 5.  TIME:  9:00   CASE#: MSC19-01582 
CASE NAME: BARKER VS. DI LANDO 
HEARING ON MOTION TO/FOR ATTORNEY'S FEES OF $13,615 FILED BY 
PANDA RESTAURANT GROUP 
* TENTATIVE RULING: * 
 
Granted. No opposition. The Court has independently reviewed the billings that are the basis of 
this request and finds that both the hourly rate and time claimed are reasonable and necessary 
with respect to Defendants’ Anti-SLAPP efforts. 
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 6.  TIME:  9:00   CASE#: MSC19-01948 
CASE NAME: EBERT VS CITY OF SAN PABLO AND 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to December 21, 2021 at 8:30 AM in Dept. 33.  

  

 7.  TIME:  9:00   CASE#: MSC19-01948 
CASE NAME: EBERT VS CITY OF SAN PABLO AND 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of EBERT FILED BY 
CITY OF SAN PABLO 
* TENTATIVE RULING: * 
 

Defendant City of San Pablo’s demurrer to plaintiff’s Second Amended Complaint 
(“SAC”) is sustained.  (CCP § 430.10 (e).)  While the court doubts plaintiff can successfully 
amend, it grants leave to amend one more time.  Any amended complaint shall be filed and 
served on or before October 14, 2021.   

 
Background 
 
The SAC alleges that plaintiff fell while exiting the San Pablo Library on August 15, 2018.  

(SAC, ¶ 10, 11.)  The San Pablo Library is part of the county library system and is operated by 
the County.  (¶ 8.)  Plaintiff presented a claim to the San Pablo Library, care of the County, 
within six months of the date of her injury, on February 8, 2019.  (¶ 19.)  On June 7, 2019, the 
County sent a letter to the City demanding defense and indemnification for plaintiff’s claim, citing 
the “Library Sublease and Service Agreement,” and attaching a copy of plaintiff’s claim.  (¶ 20 
and Ex. C to SAC.)  Plaintiff did not discover and could not discover, before this June 7, 2019 
letter, that the City, and not the County, owned and was responsible for maintaining the library 
premises.  (¶ 18, 21.) 

 
The SAC goes on to allege that the City failed to respond to plaintiff’s claim.  The SAC 

does not allege that plaintiff presented or attempted to present a separate claim to the City.  The 
only claim it mentions is the claim presented to the “San Pablo Library, care of the County” on 
February 8, 2019.  (¶ 19.)   

 
After learning of the City’s involvement through the County’s June 7, 2019 letter to the 

City, plaintiff filed a complaint against both the City and the County on September 19, 2019, a 
First Amended Complaint against the City only on May 4, 2020, and the SAC against the City 
only on June 24, 2021.  The Complaint alleges that plaintiff complied with all applicable claims 
statutes; the FAC, that plaintiff presented a claim against the City on February 9, 2019 (FAC, ¶ 
15); and the SAC, that plaintiff presented a claim against the San Pablo Library (not the City), 
care of the County.  (SAC, ¶ 18.)   

 
The City now demurs to the SAC, arguing it fails to state a cause of action because it 

fails to allege that plaintiff timely presented a government claim to the City.   
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The court agrees.  While this is a harsh result and plaintiff will thus be unable to pursue a 

claim against the City, the court has no discretion in this matter.  The law is clear that a 
prerequisite to a lawsuit against a public entity is the plaintiff’s timely presentation of a 
government claim to that entity.  Plaintiff’s arguments that she did present a claim to the City or 
should be excused for her failure to do so are unpersuasive.   

 
Discussion 
 
A plaintiff wishing to sue a public entity for money or damages must present a claim 

within six months after accrual of the cause of action.  (Gov’t C. § 945.4, 911.2 (a).)  A cause of 
action accrues for purposes of claim presentation when it does for purposes of the statute of 
limitations.  (Gov’t C. § 905.)  Timely claim presentation is an element of the cause of action.  
Failure to allege it is fatal.  (See City of San Jose v. Superior Court (1974) 12 Cal.3d 447, 454; 
see Willis v. City of Carlsbad (2020) 48 Cal.App.5th 1104, 1119.)    

 
A personal injury cause of action accrues once the plaintiff knows or suspects that 

someone has done something wrong to her.  (Norgart v. Upjohn Co. (1999) 21 Cal.4th 383, 397-
398.) Accrual is not postponed because the plaintiff does not know the identity of a particular 
wrongdoer.  The identity of the defendant is not an element of the cause of action.  (Norgart, 
supra, at 399.)  

 
A plaintiff who misses the six-month deadline has another six months to ask the entity for 

permission to file a late claim.  (Gov’t C. § 911.4 (a).)  If the entity refuses, the plaintiff may file a 
petition with the court for relief from the claim presentation requirement.  (Gov’t C. § 946.6.)  
However, one required element to obtain such relief is that the plaintiff has timely applied for late 
claim relief.  (Gov’t C. § 946.6 (b)(1).) 
 

The SAC does not allege that plaintiff timely presented a government claim to the City, 
and thus the demurrer must be sustained. 

 
The allegation that plaintiff presented a claim to the “San Pablo Library” and, by 

implication, to the City, does not suffice.  (See ¶ 19.)  The claim attached to the SAC shows 
unambiguously that plaintiff presented a claim only to the County.  The claim is on the County’s 
form and it states the County is liable.  The court accepts the unambiguous facts shown in 
exhibits attached to a complaint over contrary allegations alleged in the body of the complaint.  
(See Dodd v. Citizens Bank of Costa Mesa (1990) 222 Cal.App.3d 1624, 1626-1627.)   
 

Plaintiff makes three arguments why the claim she timely presented to the County 
should suffice as a timely claim to the City or her failure to present a timely claim to the City 
should be excused.   

 
1. Substantial compliance. 
 
Government Code section 910 states the required contents for a claim.  When a claim is 

timely presented but fails adequately to contain one of the required elements, the court may 
hold that the claim is valid anyway under a doctrine of “substantial compliance.”  Under the 
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substantial compliance doctrine, the court asks whether sufficient information is disclosed on the 
face of the filed claim to reasonably enable the public entity to make an adequate investigation 
of the merits of the claim and to settle it without the expense of a lawsuit (Pacific Tel. & Tel. Co. 
v. County of Riverside (1980) 106 Cal.App.3d 183, 188), that is, whether it is sufficient to satisfy 
the purposes of the claim presentation requirement.  (See City of San Jose v. Superior Court 
(1974) 12 Cal.3d 447, 455.) 
 

The substantial compliance doctrine cannot, however, overcome the failure to present a 
timely claim at all.  (Olson v. Manhattan Beach Unified School Dist. (2017) 17 Cal.App.5th 1052, 
1060 (doctrine inapplicable where there is a “complete failure to serve any responsible officer of 
the entity”).)  

 
Further, where the substantial compliance doctrine is inapplicable, the failure to follow 

the claims presentation procedures is not excused simply because the entity has actual notice 
of the claim and is not surprised.   

 
It is not the purpose of the claims statutes to prevent surprise.  . . . 
It is well-settled that claims statutes must be satisfied even in face 
of the public entity's actual knowledge of the circumstances 
surrounding the claim. Such knowledge -- standing alone -- 
constitutes neither substantial compliance nor basis for estoppel. 
(City of San Jose, supra, 12 Cal.3d at 455.) 

 
“[T]o gauge the sufficiency of a particular claim, two tests shall be applied: Is there some 

compliance with all of the statutory requirements; and, if so, is this compliance sufficient to 
constitute substantial compliance?”  (City of San Jose v. Superior Court, supra, 12 Cal.3d at 456 
(emphasis in original).)   

 
Plaintiff argues there was some compliance with the requirement that she present a 

claim to the City. 
 
The court disagrees.  Plaintiff did not present her claim to the City, the County did; and 

the County did so only as an attachment to its claim for defense and indemnity.  The City did not 
receive the claim as a claim from plaintiff to the City.  The purpose of the claim presentation 
requirement is to allow the entity to investigate and settle the claim.  A claim for indemnity will 
not necessarily prompt the same investigation as a claim for the underlying claim.  A claim for 
contractual indemnity will focus on the contractual basis for indemnity and defense.  A claim 
from the plaintiff will focus on the facts of the accident; on duty, breach, causation, and 
damages.  A defendant settles a claim for indemnity with the entity demanding indemnity.  A 
defendant settles a claim from the plaintiff with the plaintiff.  A claim for contractual indemnity is 
a distinct cause of action from the claim for liability that prompts the indemnity claim.  (See 
Castaneda v. Department of Corrections & Rehabilitation (2013) 212 Cal.App.4th 1051, 1062, 
1063,  1068 (wrongful death action by prisoner’s daughter is distinct from prisoner’s cause of 
action for injuries from delayed medical treatment, carried on by his sister as a survival action 
after he died; sister’s litigation papers held not to constitute claim as presented by the daughter; 
daughter “never filed a tort claim on her own behalf”; “One claimant cannot rely on a claim 
presented by another” (emphasis in original).)   
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Nothing alleged in the SAC shows that the City knew plaintiff was asserting a claim 

against it, only that the County was asserting a claim against it based on a claim by plaintiff 
against the County.  Plaintiff cites no case holding that an entity’s receipt of a tender of defense 
letter that includes a copy of the plaintiff’s claim against a different party suffices as presentation 
of a claim to the entity directly by the plaintiff or constitutes substantial compliance with the claim 
presentation requirement.   

 
Plaintiff argues there was some compliance with all required elements of the claim 

presentation statute because while her actual government claim was on the County’s claim form 
and said the County was liable, her cover letter said the claim was against the “San Pablo 
Library.”  (See Ex. A to SAC, p. 1.)   

 
However, nothing that the court can consider on this demurrer shows that the “San 

Pablo Library” is, itself, a government entity.  A claim must be presented to each public entity 
that a plaintiff wishes to pursue.  (See Jackson v. Board of Educ. of City of Los Angeles (1967) 
250 Cal.App.2d 856; Castaneda, supra, 212 Cal.App. 4th at 1062.)  A claim presented to one 
public entity generally suffices as a claim against another only where the two entities are 
controlled by the same individuals or designate the same individual to receive claims against 
them.  (See Carlino v. Los Angeles County Flood Control Dist. (1992) 10 Cal.App.4th 1526, 
1533.)   

 
Here, the City of San Pablo and the County of Contra Costa are not run by the same 

persons and do not designate that claims be served on the same person.  Claims against the 
City are to be served on the City Clerk, in the City of San Pablo.  Claims against the County are 
to be served on the Clerk of the Board of Supervisors, in the City of Martinez.  A claim against 
the San Pablo Library but served on the County, on the County’s claim form, stating that the 
County is liable, is a claim against the County alone.  Plaintiff did not serve a claim on the City 
by serving a claim on the County on February 8, 2019.  There was no compliance with the 
requirement that plaintiff present a claim to the City and thus no possibility of substantial 
compliance.   

 
Plaintiff argues the Jackson case is distinguishable.  In Jackson, the plaintiff sued for the 

wrongful death of a high school student while at the beach.  The claim alleged that the student 
was negligently supervised.  Plaintiff served the claim on the City of Los Angeles rather than on 
the Board of Education of the City of Los Angeles.  By statute, however, the Board of Education 
was the responsible defendant, and any judgment was payable out of its funds.  It and the City 
were separate public entities.  “Therefore, the presentation of appellant's claim to the city was 
not equivalent to a presentation of the claim to respondent board of education.”  (Jackson, 
supra, 250 Cal.App. at 859.)  The court distinguished a case that held a claim sufficient where it 
was served on one entity and found its way to another.  “Here the claim was not addressed to 
the school board which was the entity charged with the responsibility to pay the claim if allowed, 
and it was not presented to a subordinate official of the school board, but rather to a principal 
officer of the city.”  (Ibid.)   The court said, “The doctrine of ‘substantial compliance’ is not 
applicable to appellant's claim because it was not addressed to the public entity which she 
seeks to charge on this appeal.  Furthermore, the contents of the claim gave no indication that 
appellant was seeking damages against the board of education.”  (Id. at 360.) 
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There is no persuasive basis to distinguish Jackson from this case, because the facts 

here that the County forwarded the claim to the City and that the claim referred to the San Pablo 
Library are legally irrelevant, as explained above.  The City’s actual knowledge that it, rather 
than the County, had responsibility for the school premises “constitutes neither substantial 
compliance nor basis for estoppel.”  (See City of San Jose, supra, 12 Cal.3d at 455.)  

 
Plaintiff argues it is unclear whether there must be strict compliance with the requirement 

of presenting the claim within six months.  (See Opp. at 6:3-4.)  However, she cites no case 
stating the doctrine of substantial compliance applies to the deadline to present the claim.  She 
argues that she could not have discovered the City’s involvement any sooner than she did.  That 
is not an argument about substantial compliance, but an argument that the discovery rule 
applies to the deadline to present a claim, as it does to the statute of limitations.  

 
Assuming without deciding that it does, that still does not explain why plaintiff presented 

no claim to the City within six months after June 7, 2019, when she discovered the City’s 
involvement, or filed no application for late claim relief within one year of the date of her August 
15, 2018 accident or her June 7, 2019 date of discovery.  
 

2. The City did not waive defenses by failing to give notice of insufficiency. 
 

Government Code section 911 states that defenses to the sufficiency of a claim are 
waived by a public entity’s failure to give notice of insufficiency under section 910.8.  That 
section applies, however, only when a document that qualifies as a “claim is presented” is 
presented to the correct entity.  A ‘claim as presented’ is a claim that is defective in that it fails to 
comply substantially with Government Code sections 910 and 910.2, but nonetheless puts the 
public entity on notice that the claimant is attempting to file a valid claim and that litigation will 
result if it is not paid or otherwise resolved.”  (Alliance Financial v. City and County of San 
Francisco (1998) 64 Cal.App.4th 635, 643.)   

 
In Phillips v. Desert Hospital Dist. (1989) 49 Cal.3d 699, the plaintiff in a medical 

malpractice case presented a document to the hospital district, but it was a CCP § 364 notice 
rather than a clam under Government Code section 910.  Nevertheless, the document did give 
the hospital district notice that plaintiff was making a claim for damages against the district.  
Thus, the court held the district waived any claim that the notice was defective as a government 
claim when it failed to give notice of insufficiency under Government Code section 911. 

 
All this resulted, however, only because the plaintiff served the district with a document 

that made clear there was a claim against the district that would result in a lawsuit if not 
resolved.  Here, plaintiff presented no government claim or lesser document to the City that 
made clear plaintiff would sue the City if the claim was not resolved.  Only the County did, and 
its document concerned a claim by the County against the City, not by the plaintiff against the 
City.  

 
An entity that has never been threatened with litigation by the plaintiff cannot be held to 

have waived defenses to a claim never presented to it by the plaintiff.  (See Green v. State 
Center Community College Dist. (1995) 34 Cal.App.4th 1348, 1358-1359 (mere representation 
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letter by plaintiff’s attorney not stating the attorney had determined that plaintiff in fact had a 
compensable claim or providing notice to the hospital that it could be faced with a lawsuit if the 
claim was not settled held not to constitute a “claim as presented.”); Del Real v. City of Riverside 
(2002) 95 Cal.App.4th 761, 764, 770 (letter by attorney was directed to public employee rather 
than to public entity and it said only that the attorney had been consulted about the accident and 
was investigating it, not that there was a claim that would result in litigation); Castaneda, supra 
(daughter who never presented claim for wrongful death to the entity could not rely on her now 
deceased father’s government claim for the personal injuries that caused his death.)   

 
Plaintiff cites no case in which a document received from someone other than the 

plaintiff or the plaintiff’s attorney has been held to constitute a “claim as presented” by the 
plaintiff.  All cases of which the court is aware involve communications directly from the plaintiff 
or his attorney to the public entity.  (See Philips, supra (CCP § 364 notice served on entity by 
plaintiff’s attorney); Alliance Financial v. City and County of San Francisco, supra, 64 
Cal.App.4th 635, 646-647 (letter sent to entity by plaintiff’s attorney; Foster v. McFadden (1973) 
30 Cal.App.3d 943 (letter sent to entity by plaintiff’s attorney); Wilson v. Tri-City Hospital Dist. 
(1990) 221 Cal.App.3d 441 (letter to public hospital by plaintiff’s attorney).) 

 
Finally, plaintiff argues the City should be held to have waived any defenses to the 

claim’s sufficiency because the County did.  However, plaintiff cites no authority for the 
proposition that one entity’s waiver of defenses is binding on another.  (See Opposition at 5:5.)   

 
3. Excusable neglect. 

 
Plaintiff argues the demurrer should be overruled because any deficiencies in the claim 

are the result of excusable neglect.  This argument lacks merit. 
 
A party may not be relieved from the claim presentation requirement for excusable 

neglect under CCP § 473.  The only procedure available for relief is under Government Code 
section 946.6.  That section allows relief for “excusable neglect” (Gov’t C. § 946.6 (c)(1)), but 
only if various other requirements are met.  One of them is that an application for late claim relief 
was presented to the entity within one year after accrual of the cause of action.  (Gov’t C. § 
946.6 (b)(1) and 911.4 (b)).  Plaintiff does not allege she presented an application for late claim 
relief in time, or ever.   

 
The cases plaintiff cites that grant relief from the claim presentation requirement, such as 

Bettencourt v. Los Rios Community College Dist. (1986) 42 Cal.3d 270, 273-275, 277 and 
Kaslavage v. West Kern County Water Dist. (1978) 84 Cal. App. 3d 529, 533, all involve 
applications for relief under section 946.6.  Elston v. City of Turlock (1985) 38 Cal.3d 227 does 
not apply an excusable neglect standard in that context, but in the context of inadvertent 
admissions during a lawsuit.  It does not hold that “excusable neglect” can excuse the failure to 
present a government claim even though the plaintiff is not entitled to relief under Government 
Code section 946.6.  Plaintiff has never sought relief under section 946.6 and is not entitled to it 
now.  
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 8.  TIME:  9:00   CASE#: MSC19-02134 
CASE NAME: WFG VS. KAUR 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN ALTERN SUMMARY ADJ 
OF ISSUES FILED BY WFG NATIONAL TITLE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Before the Court are cross-motions for summary judgment, or in the alternative, for summary 

adjudication of issues by and against plaintiff WFG National Title Insurance Company ("WFG") 

and defendant Dahlit Kaur. For the reasons set forth, WFG's motion for summary judgment and 

alternative motion for summary adjudication are denied, and Kaur's motion for summary 

judgment and alternative motion for summary adjudication are denied.  

Background 

This action arises out of a sale by Kaur of the real property located at 1631 Surrey Court in 

Walnut Creek (the "Property"). WFG provided an owner's policy of title insurance to Noel and 

Beatrice Concepcion ("Buyers") in connection with the sale. After the sale closed, the Buyers 

made a claim against WFG on the owner's policy because the holder of a deed of trust recorded 

against the Property in 2005 began foreclosure proceedings against the Property. WFG paid off 

the lien and made demand on Kaur for the amount it paid to satisfy the lien. This action ensued.  

WFG has sued Kaur for common counts of money paid (1st C/A) and money had and received 

(2nd C/A), and two causes of action for breach of warranties imposed by law that Kaur 

transferred title to Property to the Buyers free of encumbrances (3rd C/A), and for breach of the 

Sale Contract (4th C/A) under a subrogation theory with WFG standing in the shoes of the 

Buyers. (See Compl. ¶¶ 31, 39.) The Complaint alleges the common count causes of action 

against defendant Kaur and defendant Gurnam Sandhu ("Gurnam," for clarity), Kaur's former 

spouse. The third and fourth causes of action are alleged only against Kaur. 

Legal Standards for Summary Judgment and Summary Adjudication 

The Court of Appeal summarized the standards for granting or denying cross-motions for 

summary judgment in Advent, Inc. v. National Union Fire Ins. Co. of Pittsburgh, PA (2016) 6 

Cal.App.5th 443: 

"[W]here the plaintiff has … moved for summary judgment … [it] 

has the burden of showing there is no defense to a cause of 

action. (Code Civ. Proc., § 437c, subd. (a).) That burden can be 

met if the plaintiff 'has proved each element of the cause of action 

entitling [it] to judgment on that cause of action.' (Code Civ. Proc., 

§ 437c, subd. (p)(1).) If the plaintiff meets this burden, it is up to 

the defendant 'to show that a triable issue of one or more material 

facts exists as to that cause of action or a defense thereto.' (Code 

Civ. Proc., § 437c, subd. (p)(1).)" [Citation omitted.] 

"A defendant or cross-defendant has met his or her burden of 

showing that a cause of action has no merit if that party has shown 
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that one or more elements of the cause of action, even if not 

separately pleaded, cannot be established, or that there is a 

complete defense to that cause of action." (Code Civ. Proc., § 

437c, subd. (p)(2).) Once the defendant or cross-defendant has 

met this initial burden, the burden shifts to the plaintiff to produce 

admissible evidence showing that a triable issue exists. (Ibid.) 

"The fact that both parties moved for summary judgment does not 

conclusively establish the absence of a triable issue of fact; the 

trial court must independently determine the motions." [Citation 

omitted.]  

(Id. at 453.) 

Because the Court must draw inferences in favor of the party opposing a motion for summary 

judgment and views the sufficiency of each motion independently, where there are cross-

motions for summary judgment, the Court may deny both motions. (Id.) 

Motions for summary adjudication under Code of Civil Procedure § 437c(f)(1) "are 'procedurally 

identical' to summary judgment motions. [Citation.]' " (Duffey v. Tender Heart Home Care 

Agency, LLC (2019) 31 Cal.App.5th 232, 240 [quoting Serri v. Santa Clara University (2014) 226 

Cal.App.4th 830, 859–860].) In deciding a motion for summary judgment or summary 

adjudication, the Court views the evidence in the light most favorable to the opposing party, 

drawing "all reasonable inferences in favor of that party. [Citations omitted.]" (Weiss v. People 

ex rel. Dept. of Transportation (2020) 9 Cal.5th 840, 864 ("Weiss").) Declarations and other 

evidence offered in support of a motion for summary judgment are strictly construed, while 

declarations and evidence offered in opposition to the motion are liberally construed. (D’Amico 

v. Bd. of Medical Examiners (1974) 11 Cal.3d 1, 20; Johnson v. American Standard, Inc. (2008) 

43 Cal.4th 56, 64.) 

 

The Court cannot weigh the credibility of witnesses or weigh other evidence in ruling on a 

motion for summary judgment or summary adjudication, and where there is a conflict in 

declarations presented by the parties on material issues of fact or a conflict in the inferences to 

be drawn from that evidence, the Court must deny the motion. (Binder v. Aetna Life Ins. Co. 

(1999) 75 Cal.App.4th 832, 840 ("Binder") ["The trial court may not weigh the evidence in the 

manner of a fact finder to determine whose version is more likely true."]; Weiss, supra, 9 Cal.5th 

at 864.) Further, "summary judgment shall not be granted by the court based on inferences 

reasonably deducible from the evidence if contradicted by other inferences or evidence that 

raise a triable issue as to any material fact." (Id.; Code Civ. Proc. § 437c(c).) (See also Husman 

v. Toyota Motor Credit Corp. (2017) 12 Cal.App.5th 1168, 1180 [" '[S]ummary judgment cannot 

be granted when the facts are susceptible to more than one reasonable inference … .' [Citations 

omitted.]," quoting Rosas v. BASF Corp. (2015) 236 Cal.App.4th 1378, 1392].) 

 

"A motion for summary judgment or summary adjudication will be defective if the moving party 

fails to (1) accurately identify the facts that are material to the legal theory upon which the 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   09/30/21 

 
 

- 12 - 

motion is based; (2) actually include those material facts in the separate statement; and (3) 

reference evidence establishing, either directly or by inference, each material fact the moving 

party claims is undisputed. [Citation omitted.]" (Pierson v. Helmerich & Payne International 

Drilling Co. (2016) 4 Cal.App.5th 608, 617 [citing AMCO Ins. Co. v. All Solutions Ins. Agency, 

LLC (2016) 244 Cal.App.4th 883, 904, fn. 8].) When multiple theories are alleged in complaint, a 

defendant must negate all of them to prevail on a motion for summary judgment. (Teselle v. 

McLoughlin (2009) 173 Cal.App.4th 156, 161-162.) 

Requests for Judicial Notice 

Both parties filed requests for judicial notice in support of their respective Motions. Neither party 

has objected to the other's request for judicial notice. The Court grants those requests. 

Analysis 

A. Procedural Defects in Kaur's Motion for Summary Adjudication Preclude 

Summary Adjudication of Issues on Kaur's Motion 

 

WFG opposes Kaur's motion for summary adjudication based on procedural defects in Kaur's 

separate statement. Rule 3.1350 of the California Rules of Court provides that "If summary 

adjudication is sought, whether separately or as an alternative to the motion for summary 

judgment, the specific cause of action, affirmative defense, claims for damages, or issues of 

duty must be stated specifically in the notice of motion and be repeated, verbatim, in the 

separate statement of undisputed material facts. (Cal. R. Ct. 3.1350(b) [emphasis added].) Rule 

3.1350(d) also states: "The Separate Statement of Undisputed Material Facts in support of 

a motion must separately identify: (A) Each cause of action, claim for damages, issue of duty, 

or affirmative defense that is the subject of the motion; and (B) Each supporting material fact 

claimed to be without dispute with respect to the cause of action, claim for damages, issue of 

duty, or affirmative defense that is the subject of the motion." (Cal. R. Ct. 3.1350(d)(1) 

[emphasis added].)  

Kaur's motion to the extent it seeks summary adjudication of issues does not comply with Rule 

3.1350 as it does not separately state any of the issues on which Kaur seeks summary 

adjudication along with the supporting evidence supporting each material fact as to each cause 

of action. Compliance with the provisions of Rule 3.1350(b) and (d) is a matter of due process.  

Kaur's motion for summary adjudication is procedurally defective and is denied on that ground. 

(See Schmidlin v. City of Palo Alto (2007) 157 Cal.App.4th 728, 744 ("The movant must 'state[ ] 

specifically in the notice of motion and ... repeat[ ], verbatim, in the separate statement of 

undisputed material facts,' 'the specific cause of action, affirmative defense, claims for 

damages, or issues of duty' as to which summary adjudication is sought," citing former Cal. 

Rules of Court, rule 342(b), now Cal. R. Court 3.1350(b) (emphasis added)].) 

As a result, even if Kaur's motion for summary judgment is sufficient to have shifted the burden 

to WFG on all causes of action, if WFG demonstrates that there are triable issues of material 
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fact that preclude Kaur from obtaining judgment on at least one of WFG's four causes of action 

alleged in the Complaint, Kaur cannot prevail on her motion for summary judgment.  

B. Money Paid (1st C/A) and Money Had and Received (2nd C/A) 

 

Claims for money paid or money had and received, though actions at law, are "governed by 

principles of equity." (Mains v. City Title Ins. Co. (1949) 34 Cal.2d 580, 586.) A claim for money 

paid lies "[w]here one pays out money for the benefit of another, at the latter's request, . . . and 

the law raises an implied promise and a legal liability on the part of the defendant to pay 

immediately on demand." (Rains v. Arnett (1961) 189 Cal.App.2d 337, 344.) The Court in 

Thresher v. Lopez (1921) 52 Cal.App. 219 ("Thresher") affirmed the judgment for the plaintiff 

and summarized the basis for a money paid claim as follows: "Money paid upon a mistake of 

fact may be recovered under the common count of money had and received. [Citations omitted.] 

The plaintiff, however negligent he may have been, may recover if his conduct has not altered 

the position of the defendant to his detriment. [Citation omitted.]" (Id. at 220.) Similarly, money 

paid in reliance on a false representation that a condition in real property sale contract was 

satisfied can be the basis for a claim for money paid or money had and received. (Minor v. 

Baldridge (1898) 123 Cal. 187, 189-191.) 

"[A]n action for money had and received lies in cases where one person has in his possession 

money which in equity and good conscience he ought to pay over to another. [Citation omitted.]" 

(Rains v. Arnett, supra, 189 Cal.App.2d at 344.) The Court in Thresher also addressed the 

plaintiff's claim for money had and received, and found judgment for the plaintiff was warranted 

because there was "nothing to indicate that the act of Thresher in having overpaid Lopez has 

placed the latter in a position where a detriment would result by reason of being require to 

refund. Under such circumstances it is inequitable and dishonest for defendant to retain the 

money." (Id. at 220.)  

1. Triable Issues of Fact Exist Precluding Summary Judgment for Either Party or 

Summary Adjudication of The Common Count Causes of Action in Favor of 

WFG 

 

The material facts on which WFG relies in support of its Motion on these and all of its causes of 

action are in summary as follows. In February 2005, Gurnam gave to America's Wholesale 

Lender ("AWL") a deed of trust on the Property ("AWL Trust Deed") securing a $600,000 note. 

(WFG UMF 2.) The AWL Trust Deed was recorded on March 1, 2005. (WFG UMF 3.) Kaur 

disputes WFG UMF 2 to the extent it characterizes Gurnam as Kaur's "ex-husband," as she was 

not married to Gurnam at the time he made the AWL Trust Deed, and she did not become his 

spouse until 8 years later in 2013. (Kaur Resp. to WFG UMF 2.) (See also WFG RJN Exh. 16 

[AWL Trust Deed reflecting borrower/trustor as Gurnam, "an unmarried man"].) 

Kaur was the owner of the Property in September 2018 and entered into the Sale Contract for 

the Property with the Buyers, and escrow was opened with WFG Title Insurance Co. of 

California. (WFG UMF 1, 4, 5.) The sale to the Buyers closed on October 3, 2018, and a grant 

deed to the Buyers was recorded. (WFG UMF 10, 11, 12.) The sale escrow closed without the 
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AWL Trust Deed being paid off. (WFG UMF 14.) WFG issued a title insurance policy to the 

Buyers at their request, but WFG was not asked to prepare nor was it paid to prepare an 

abstract of title. (WFG UMF 6-9.) Kaur received net proceeds of sale from the Property of 

$655,250.61. (WFG UMF 15.)  

The Buyers made a claim against WFG on their title policy based on the AWL Trust Deed after 

AWL's successor commenced foreclosure proceedings. (WFG UMF 16, 17.) WFG investigated 

the Buyers' claim and paid off the AWL Trust Deed after its investigation. (WFG UMF 18-20.) 

WFG made demand on Kaur to pay WFG the amount WFG paid to satisfy the AWL Trust Deed, 

$449,979.21, which Kaur refused. (WFG UMF 21.) 

Kaur was undisputedly not the grantor of the AWL Trust Deed or the obligor on the debt secured 

by that lien. (WFG RJN Exh. 16.) WFG's UMF does not include a material fact that Kaur knew 

about the AWL Trust Deed when she opened escrow and sold the Property. WFG's UMF 13 

only states that Kaur failed to disclose the AWL Trust Deed prior to the close of the sale, citing 

the Breslow Declaration and the "Request for Seller Information" completed by Kaur that did not 

include the AWL Trust Deed. (Breslow Decl. ¶ 7, Exh. 2.) In response, Kaur asserts that she did 

not know about the AWL Trust Deed but that her real estate broker had seen a prior report 

indicating that an old trust deed from March 2005 may be on the Property and conveyed that 

information to the escrow officer Breslow in May 2018. (Kaur Resp. to WFG UMF 13; Webster 

Opp. Decl. Exh. 1 [Breslow DT].)  

Kaur has raised a triable issue of fact as to whether the information her real estate agent 

provided to the escrow officer in May 2018 provided disclosure of the AWL Trust Deed for 

purposes of the sale of the Property to the Buyers. (Kaur Resp. to WFG UMF 2, 4, 13.) Kaur's 

evidence in response to WFG's Motion sufficiently contests these material facts, precluding 

granting summary judgment for WFG or summary adjudication in favor of WFG on the first and 

second causes of action.  

Kaur also contends WFG has not cited facts or supporting evidence in the WFG UMF that it paid 

the AWL Trust Deed at Kaur's request. There are multiple grounds upon which recovery may be 

made on the common counts based on the authorities cited above, including the grounds of 

"equity and good conscience" warranting Kaur's payment of the amount WFG paid to satisfy the 

lien and that WFG paid the claim as a result of the false representation of fact in Kaur's failure to 

identify the AWL Trust Deed in her response to the Seller's Request for Information. (WFG UMF 

13.) The WFG UMF, however, does not explicitly include any of those material facts to support 

its money paid and money had and received claims, only that Kaur did not disclose the AWL 

Trust Deed before closing, citing her response to the Seller's Request for Information. (WFG 

UMF 13.) 

WFG for its part has raised triable issues of material fact in opposing Kaur's motion for summary 

judgment with respect to the common count causes of action and whether "in equity and good 

conscience" Kaur received proceeds from the sale which she should pay to WFG in the amount 

of the $449,000 payment to satisfy the AWL Trust Deed encumbering her Property. WFG has 

presented evidence contesting Kaur's material facts that she did not know about the AWL loan 
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or the AWL Trust Deed, citing Kaur's real estate agent's communications with Breslow in May 

2018. (WFG Resp. to Kaur UMF 5, 10, 17, 18.) WFG also presents evidence suggesting that 

Kaur may have been acting as a "straw man" for Gurnam in connection with a series of 

transactions that led up to the sale of the Property. (WFG Addl. Fact Nos. 5-7 in Resp. to Kaur 

Mot.) Among other evidence, WFG cites evidence that Kaur paid nothing to acquire her interest 

in the Property, that she was divorced at the time she sold the Property, but that she paid over 

almost all the net proceeds of the sale of the Property to her former husband Gurnam after 

closing. (Id.) The Kaur deposition testimony cited in support of WFG's additional facts includes 

different explanations by Kaur as to why she transferred roughly $600,000 of the proceeds to 

Gurnam, including "to be nice." (Beall Opp. Decl. Exh. 2, pp. 46-49 and p. 49, l. 16.) 

2. Legal Bar to Common Count Claims Asserted by Kaur 

 

Kaur contends that WFG cannot proceed with a claim for money paid where an express contract 

exists between the parties covering the transaction, citing Klein v. Chevron USA, Inc. (2012) 202 

Cal.App.4th 1342 ("Klein"), Lance Camper Mfg. Corp. v. Republic Indemnity (1996) 44 

Cal.App.4th 194 and other authorities. The rule as stated in Klein is that "A plaintiff may not . . . 

pursue or recover on a quasi-contract claim if the parties have an enforceable agreement 

regarding a particular subject matter." (Klein v. Chevron U.S.A., Inc. (2012) 202 Cal.App.4th 

1342, 1388 [emphasis added].) The rule stated in Klein is thus subject to limitations, in that (a) 

there must be an express contract between the plaintiff and defendant, and (b) the express 

contract must address the particular subject matter of the claim.  

In addition, " 'restitution may be awarded in lieu of breach of contract damages when the parties 

had an express contract, but it was procured by fraud or is unenforceable or ineffective for 

some reason. [Citations.] Alternatively, restitution may be awarded where the defendant 

obtained a benefit from the plaintiff by fraud, duress, conversion, or similar conduct.' [Citation 

omitted, emphasis added.]" (Durell v. Sharp Healthcare (2010) 183 Cal.App.4th 1350, 1370 

[quoting McBride v. Boughton (2004) 123 Cal.App.4th 379, 388].) Further, Rains v. Arnett, 

supra, 189 Cal.App.2d 337, recognizes exceptions to the general rule that a common count will 

not lie in an express contract governs where the contract has been fully performed by the 

complaining party and only the payment of money by the defendant remains to be performed. 

(Id. at 343-344.).  

WFG had no express contractual relationship with Kaur. WFG does not allege in the first and 

second causes of action of the Complaint that its claims are based on its status as a subrogee 

of the Buyers under any contract.  

In addition, the contract Kaur relies on is the grant deed. Kaur contends the implied covenant of 

the grant deed imposed by law in Civil Code § 1113 is only a limited covenant that the Property 

is conveyed free of encumbrances that only Kaur herself as grantor made or suffered. Kaur 

contends only the grant deed is the operative contract because the Sale Contract merged into 

the grant deed. Though the Court concludes below that there are triable issues of fact regarding 

the merger rule as discussed below, if Kaur's position is that the grant deed is the operative 
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contract, the grant deed does not address expressly the subject matter of any duty of Kaur to 

disclose or satisfy the AWL Trust Deed, another exception to the general rule Kaur relies on.  

The Court is persuaded that the implied covenant of Civil Code § 1113 is limited by its terms 

and the case law to encumbrances created or permitted to be imposed by the grantor. The 

cases indicate that the implied covenants made in a grant deed are "personal" to the grantor 

and embrace only liens made, granted or "suffered" by the grantor, not the grantor's 

predecessors. (See Baker v. Ramirez (1987) 190 Cal.App.3d 1123, 1136 ["Santa Fe conveyed 

the south half of Bravo Street to appellants by way of a grant deed. Thus, by implication, the 

conveyance contained a covenant that Santa Fe had not conveyed any interest in the estate to 

another and a covenant that Santa Fe had not encumbered the estate. (Civ. Code, § 1113.) 

These implied covenants in the deed only warranted against acts of Santa Fe or persons 

claiming under it and did not cover defects or failure of title for other reasons. (Bryan v. Swain 

(1880) 56 Cal. 616, 618.)" (Emphasis added.)]; McPike v. Heaton (1900) 131 Cal. 109, 111 [the 

implied covenant under Civil Code § 1113 was "a personal covenant" and did not apply to liens 

encumbering the property created by the owner that preceded defendant in title]; Crist v. Fife 

(1919) 41 Cal.App. 509, 511 [to the extent building restrictions were considered an 

encumbrance, "such encumbrances were on the property at the time the grantor acquired title to 

it, and they are, therefore, not within the covenant against encumbrances 'done, made, or 

suffered' by the grantor, for the reason that he has not created or caused them to exist"]; Block 

v. Citizens Trust and Savings. Bank (1922) 57 Cal.App. 518, 525 ["An encumbrance upon 

property suffered by the vendor means one within his power or duty to avoid. 'Suffer,' in this 

connection, implies responsible control and it cannot be held to apply to a thing not caused by 

the act of the party nor within his power to prevent."].)  

However, the Court is not persuaded by Kaur's argument that if WFG cannot prevail on a claim 

for breach of the implied covenants in the grant deed, WFG has no claim for money paid or 

money had and received. WFG's money paid and money had and received claims are separate 

claims in law based on the claim that "equity and good conscience" preclude Kaur from retaining 

the benefit of that $449,000 payment made on Kaur's behalf and require her to reimburse WFG 

for that sum. (Rains v. Arnett, supra, 189 Cal.App.2d at 344.) 

C. Plaintiff's Causes of Action Founded on Subrogation - Breach of Implied 

Warranties (3rd C/A) and Breach of Contract (4th C/A) 

 

Plaintiff' WFG's third and fourth causes of action are both explicitly founded on its rights as a 

subrogee of the Buyers. (Compl. ¶¶ 31 and 39.) In her Opposition to WFG's motion for judgment 

on these two causes of action, Kaur raises the doctrine of superior equities under State Farm 

General Ins. Co. v. Wells Fargo Bank, N.A. (2006) 143 Cal.App.4th 1098 and other authorities. 

The doctrine requires the Court to compare "the relative positions of the parties .  . . to 

determine who ultimately ought to bear the loss." (Id. at 1112.)  

1. Superior Equities as Unpleaded Affirmative Defense 
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Plaintiff argues that Kaur cannot raise the "doctrine of superior equities" in these Motions 

because it is an affirmative defense not asserted in her answer. The cases addressing the 

elements of a claim by an insurer based on subrogation explicitly make proof of the insurer's 

superior equity an element of the insurer's claim on which it has the burden of proof. The 

insurer's right to subrogation is "delimited by the application of equitable principles"; the insurer 

must establish "its position is equitably superior to the party to be charged" which the insurer 

cannot demonstrate "if the party is not the wrongdoer whose act or omission caused the 

underlying loss or is not otherwise legally responsible for the underlying loss. [Citations, internal 

quotation marks omitted, emphasis added.]"(San Diego Assemblers, Inc. v. Work Comp for Less 

Ins. Services, Inc. (2013) 220 Cal.App.4th 1363, 1368 quoting Dobbas v. Vitas (2011) 191 

Cal.App.4th 1442, 1446].) (See also State Farm General Ins. Co. v. Wells Fargo Bank, N.A. 

(2006) 143 Cal.App.4th 1098, 1111-1112 ("State Farm") [reciting the elements of a subrogation 

claim by an insurer against a third party, including as one of the elements of the claim that 

"justice requires that the loss be entirely shifted from the insurer to the defendant, whose 

equitable position is inferior to that of the insurer" and holding "the trial court did not err in 

requiring State Farm, as the subrogating insurer, to establish its superior equity in 

seeking recovery against respondents" (emphasis added)]; Western Heritage Ins. Co. v. 

Frances Todd, Inc. (2019) 33 Cal.App.5th 976, 984 [quoting same element for insurer's 

equitable subrogation claim from Firemans Fund Ins. Co. v. Maryland Casualty Co. (1998) 65 

Cal.App.4th 1279, 1292]; .) 

As a general matter, an issue on which the defendant bears the burden of proof is a new matter 

which must be pleaded as an affirmative defense in an answer. (Harris v. City of Santa Monica 

(2013) 56 Cal.4th 203, 239; Code Civ. Proc. § 431.30(b).) In addition, Kaur's eighth affirmative 

defense labeled "Comparative Fault" alleges the damages alleged in the Complaint "were 

caused by the acts or omissions of other persons or entities, including Plaintiff, for whose 

conduct Defendant is not legally responsible." (Answer p. 3, ll. 18-20.) The Court can consider 

the doctrine of superior equities. 

2. Triable Issues of Fact Related to WFG 's Right to Prevail Based on Its 

Superior Equities Preclude Summary Judgment or Summary Adjudication for 

WFG on the Third and Fourth Causes of Action 

 

The Court in State Farm explains that courts addressing the "balancing of equities" in a 

subrogation claim distinguish between an insurer pursuing its claim against the actual 

wrongdoer who caused the loss, where the innocent insurer "will always have superior equities," 

and an insurer pursuing a subrogation claim against "third parties whose conduct contributed to 

or permitted the loss." (State Farm, supra, 143 Cal.App.4th at 1113.) Here, the facts presented 

in support of and in opposition to WFG's Motion indicate that Kaur was not the person who 

created or granted the AWL Trust Deed which was not satisfied in closing the escrow, and in 

that sense did not create the encumbrance that caused the loss by WFG having to satisfy that 

lien. 

The facts in WFG's Motion which address the equities are that (1) Kaur was the seller of the 

Property to the Buyers, (2) the AWL Trust Deed was placed on the Property by Gurnam, (3) 
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Kaur did not disclose the AWL Trust Deed in her response to the Seller's Request for 

Information, (4) the AWL Trust Deed was not satisfied as part of the sale to the Buyers, (5) WFG 

had no duty to search for or disclose recorded liens against the Property as it was not asked to 

perform an abstract of title, and (6) WFG paid off the balance due on the AWL Trust Deed 

because it was obligated to do so under its title insurance policy with the Buyers. WFG has 

persuasively argued based on the authorities cited in its Motion and Opposition that its duties 

were limited by Insurance Code §§ 12340.10 and 12340.11 and applicable law in preparing and 

issuing the preliminary title report and title policy and that it did not have a duty to disclose liens 

in that role. (See Soifer v. Chicago Title Co. (2010) 187 Cal. App. 4th 365, 370-372; Siegel v. 

Fidelity Nat. Title Ins. Co. (1996) 46 Cal. App. 4th 1181, 1189-1191.)  

WFG has not shown, however, as a matter of law based on those undisputed facts that its 

satisfaction of a lien created by a prior owner of the Property, not by Kaur, makes its equities 

superior to Kaur or makes Kaur's equities inferior. Kaur's opposing evidence contests that she 

had actual knowledge of the prior lien, and she submitted evidence showing that in May 2018, 

her real estate agent conveyed to escrow information concerning the possibility of an old trust 

deed against the Property based on a prior preliminary title report. Even if WFG's Motion were 

sufficient to shift its burden of showing superior equities based on the facts cited above, Kaur's 

opposition raises triable issues of fact precluding summary judgment or summary adjudication of 

the third and fourth causes of action on the "superior equities" element of WFG's subrogation 

claim on which these causes of action are based. (Kaur Resp. to WFG UMF 2, 13.)  

WFG's Reply argues Kaur had constructive notice of the AWL Trust Deed under the recording 

laws and cites facts which WFG contends show Kaur's alleged "straw man" status in acquiring 

her interest in the Property through what WFG characterizes as a "fraudulent" foreclosure. 

(WFG Reply p. 6.) These are facts which were not raised in support of WFG's Motion and are 

outside the WFG UMF and Kaur's Response on the WFG Motion. They cannot provide a basis 

for the Court to grant WFG's Motion. 

In WFG's Opposition to Kaur's Motion, however, WFG has set forth facts and evidence 

regarding Kaur's involvement in suspicious transactions by which she acquired title to the 

Property and sold the Property to show that WFG has superior equities to Kaur. WFG cites what 

it characterizes as facts indicating Kaur's title to the Property was fraudulent and that she was 

merely acting as a "straw man" for Gurnam in the sale transaction. (WFG Resp. to Kaur UMF 5-

7; Opp. p. 2.) WFG has raised triable issues of facts regarding the relative equities of WFG and 

Kaur. 

3. Breach of Implied Covenant under Civil Code § 1113 (3d C/A) 

 

The Court is persuaded by Kaur's authorities and those cited above that the implied covenant of 

the grant deed imposed under Civil Code § 1113 is limited to encumbrances Kaur granted or 

allowed to be placed on the Property while she held title to the Property. The WFG UMF does 

not include any facts indicating how or when Kaur became the title holder of the Property, but 

the facts and evidence cited regarding the AWL Trust Deed show that Gurnam, not Kaur, 

granted the encumbrance. (WFG UMF 2, 13; WFG RJN Exh. 16.) Kaur has submitted evidence 
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showing she was not married to Gurnam at the time he granted the AWL Trust Deed. (Kaur 

Resp. to WFG UMF 2.) However, Kaur cannot obtain summary adjudication of the third cause of 

action as its motion for summary adjudication is defective, and Kaur is not entitled to summary 

judgment because disputes material facts exist precluding granting Kaur complete relief on all 

causes of action. 

4. Additional Triable Issues of Fact on Breach of Contract Claim Precluding 

Summary Judgment of Summary Adjudication in Favor of WFG 

 

Other triable issues of material fact regarding the fourth cause of action for breach of contract 

exist based on the WFG Motion and Kaur's Opposition that cannot be resolved on summary 

judgment or summary adjudication.  

WFG asserts in its Reply to Kaur's Opposition to the WFG Motion that Kaur breached paragraph 

13.C. of the Sale Contract by failing to disclose the existence of the AWL Trust Deed prior to the 

close of escrow. (WFG UMF 4, 13.) As to the failure to disclose, Plaintiff does not cite any 

provision of the Sale Contract in its evidence supporting Kaur's failure to disclose the AWL Trust 

Deed as the breach of the Sale Contract, or even the Sale Contract itself as the evidence 

supporting that fact, only the seller's response to the escrow request for information (Breslow 

Exh. 2) and no other facts set forth in the WFG UMF allege a breach of any provisions of the 

Sale Contract, nor does the memorandum in support of the WFG Motion.  

In its Reply, WFG cites Section 13.C of the Sale Contract as the provision Kaur breached when 

escrow closed without the AWL Trust Deed having been satisfied. The quoted provision states 

that the seller has "a duty to disclose to Buyer all matters known to Seller affecting title, 

whether of record or not." (WFG Reply, [p. 8, l. 23 [emphasis added].) WFG's Motion and the 

WFG UMF cite no evidence in support of the Motion showing that the AWL Trust Deed was 

"known" to Kaur. As a result, WFG did not shift the burden to Kaur on the breach of contract 

claim because it did not address that material fact essential to its breach of contract cause of 

action.  

Kaur's Opposition describes information she had regarding the AWL Trust Deed and an inquiry 

made by her real estate agent to escrow regarding the AWL Trust Deed. WFG contends is an 

admission the AWL Trust Deed was "known" to her and not disclosed. (Kaur Resp. to WFG 

UMF 13.) Kaur declares that she was informed by her real estate broker that the AWL Trust 

Deed "may still be open" but that she thereafter asked Gurnam about the loan and he told her 

that it was a personal loan not secured by the Property. (See Kaur Resp. to UMF 13; Kaur Opp. 

Decl. ¶¶ 18, 19; WFG Reply p. 12, ll. 4-13.) Kaur also cites in her Opposition the deposition 

testimony of the escrow officer involving a May 2018 email exchange about a March 2005 old 

loan that showed up on a prior report to support her contention that she disclosed the AWL 

Trust Deed by disclosing it to the escrow officer in May 2018. (Kaur UMF 13; Webster Opp. 

Decl. Exh. 1 [Brewster DT].) WFG's Motion, however, points to Kaur's response to the Seller's 

Request for Information that omitted any reference to the AWL Trust Deed as evidence of non-

disclosure. (WFG UMF 13.)  
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Given the requirement that the Court liberally construe the evidence offered by the opposing 

party and strictly construe WFG's Motion, this evidence raises a triable issue of fact regarding 

whether WFG has superior equities to Kaur, and whether Kaur sufficiently fulfilled her duty to 

disclose a known encumbrance under Section 13.C. of the Sale Contract or breached that duty. 

(State Farm, supra, 143 Cal.App.4th at 1111-1113.) 

5. Disputed Material Facts Regarding the Merger Rule and Its Effect on the Sale 

Contract Preclude Summary Judgment for Both WFG and Kaur and Preclude 

Summary Adjudication of the Fourth Cause of Action for WFG 

 

Kaur contends WFG's claim for breach of the Sale Contract in the fourth cause of action is 

barred because the provisions of the Sale Contract merged into the grant deed under the parol 

evidence rule of Code of Civil Procedure § 1856 as applied to grant deeds by the merger rule. 

The Court concludes there are triable issues of fact regarding the scope of the merger rule and 

its application to the Sale Contract and grant deed. 

Code of Civil Procedure § 1856(a) by its terms the parol evidence rule set forth in that statute 

only applies (1) to a "writing intended by the parties as a final expression of their agreement," 

and (2) a writing intended by the parties as a final written expression of their agreement "with 

respect to the terms included therein," in this case in the grant deed. Further, the parol evidence 

rule only states that the agreement constituting the parties' final written expression "may not be 

contradicted" by evidence of a prior agreement. (Code Civ. Proc. § 1856(a).) Based on the 

explicit terms of Code of Civil Procedure § 1856(a), there is no bar to the admission of evidence 

of collateral agreements not specifically covered by the terms of the grant deed. The parol 

evidence rule also only bars evidence that is inconsistent with the terms of the grant deed. If the 

evidence addresses a matter collateral to the subject matter or a subject not covered by the 

grant deed, and if the evidence is not inconsistent with the express terms of the grant deed, the 

merger rule does not bar admission of that evidence or a claim based on the Sale Contract.  

Without rehearsing all the cases cited by Kaur, the decisions involving the merger rule applied to 

a grant deed generally involve in some manner either the quantity or description of the property 

conveyed, including matters such as the existence or scope of easements, rights of way, or 

restrictions on the use of the property, issues which are not involved in the dispute over the non-

disclosure or failure to satisfy the AWL Trust Deed in this case. (See, e.g., Bryan v. Swain 

(1880) 56 Cal. 616, 617 [quantity of land at issue and affirming judgment after trial, noting that 

the "evidence on this point was conflicting but sufficient" to support the trial court's finding that 

the defendants' rights depended on the deed not the sale agreement]; Benan v. Harris (1949) 91 

Cal.App.2d 562, 564-565 [interpretation of grant deed that provided no condition subsequent or 

reversionary right to seller that was addressed in sale contract]; Block v. Citizens Trust and 

Savings. Bank (1922) 57 Cal.App. 518, 524-525 [concluding provisions of sale contract were 

consistent with the grant deed given to buyer]; Wing v. Forest Lawn Cemetery Assn. (1940) 15 

Cal.2d 472, 479-480 [easement/equitable servitude not expressed in the grant deed].)  

Notably, Bryan v. Swain, supra, 56 Cal. 616, relied on by Kaur construed the deed in that case 

after a trial in which evidence of the parties' intent was presented. (Id. at 617 [citing conflicting 
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evidence regarding the taking and acceptance of the deed "in execution of the contract"].) The 

Court in Szabo v. Superior Court (1978) 84 Cal.App.3d 839, citing Bryan v. Swain, reversed an 

order for summary adjudication based on a grant deed and the merger rule. In support of its 

ruling the Court stated, "The rule that prior expressions are merged into the deed is not as broad 

and absolute as some abbreviated statements of the doctrine might indicate," citing cases in 

which prior agreements related to the sale of real property were enforced, including cases in 

which the subject of the prior agreement was collateral to the terms covered by the deed and 

that courts look to "the intention of the parties to determine whether or not the deed was 

intended as the complete and final embodiment of the agreement." (Szabo v. Superior Court, 

supra, 84 Cal.App.3d at 843-844.)  

The issue of the parties' intentions regarding the effect of the grant deed on the Sale Contract is 

an issue of fact sufficiently contested in the record to preclude resolution by summary judgment 

or summary adjudication. Kaur contends that the grant deed by operation of Civil Code § 1113 

only includes implied covenants by the grantor (Kaur) that the Property was transferred without 

any encumbrances that she caused or allowed to be placed on the Property.  

The provision of Section 13.C. of the Sale Contract requiring disclosure of known encumbrances 

by Kaur as Seller, which WFG claims was breached, is not a subject necessarily covered by the 

subject matter of the grant deed by which Kaur is transferring title or impliedly agreeing title is 

transferred to the Buyer free of liens she created, such that the Sale Contract in that regard 

does not contradict the grant deed or address a matter covered by the grant deed. (WFG Reply 

p. 8.) Further, the implied covenant of Civil Code § 1113 by which Kaur transferred title to the 

Property to the Buyers free of liens she created or "suffered" is also not necessarily inconsistent 

with the provision of Section 13 of the Sale Contract cited by Kaur that title is to be transferred 

free of "monetary liens of record (which Seller is obligated to pay off)." (Kaur Opp. p. 8.)  

At a minimum, there are triable issues of fact disputed by Kaur and WFG as to the parties' 

intentions regarding whether the Sale Contract was intended by the parties to be the complete 

final agreement regarding the sale of the Property, and on the record based on the terms of the 

Sale Contract covenants relied on by WFG, in particular the covenants of Section 13 regarding 

the satisfaction of liens and the state of title free of encumbrances the Buyers were to receive 

from Kaur, whether the covenants cover collateral matters or are not inconsistent with the  grant 

deed. These triable issues preclude summary judgment or summary adjudication of this claim 

for either party.  

Evidentiary Objections 

WFG Motion Objections to Evidence 

The Court declines to rule on the evidentiary objections submitted by Kaur objecting to WFG's 

evidence in light of the Court's determination that WFG's motion for summary judgment and for 

summary adjudication of issues should be denied for the reasons stated. The Court is only 

required to rule on evidentiary objections material to the Court's disposition of a motion for 

summary judgment or summary adjudication. (Code of Civ. Proc. § 437c(q).) 
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Kaur Motion Objections to Evidence 

Objections to Webster Declaration: Objection No. 1 - sustained. The Court notes that most of 

WFG's other evidentiary objections object to documents produced by WFG in discovery and in 

many instances evidence supporting facts listed in the Kaur UMF that WFG does not dispute, or 

disputes only based on its legal position that WFG was not engaged to provide an abstract of 

title but only had limited duties as a matter of law based on its issuance of a preliminary title 

report and title policy to the Buyers.  

Objection to Kaur Declaration: Sustained only as to the reference to Optimum. 

 

 

  

 9.  TIME:  9:00   CASE#: MSC19-02134 
CASE NAME: WFG VS. KAUR 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN THE ALTERNATIVE, 
ADJUDICATION FILED BY DALJIT KAUR 
* TENTATIVE RULING: * 
 
 See Line 8. 

  

10.  TIME:  9:00   CASE#: MSC20-00748 
CASE NAME: BARRETT DAFFIN VS. GROSSI 
HEARING ON DISPUTED CLAIM ( COURT) 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom.  

  

11.  TIME:  9:00   CASE#: MSC20-00908 
CASE NAME: DIXON VS. PACIFIC COAST PROPER 
HEARING ON MOTION TO/FOR COMPEL DISCOVERY RESPONSES, FILED BY 
PACIFIC COAST PROPERTIES 
* TENTATIVE RULING: * 
 
Granted. No opposition. Code compliant verified responses to each discovery request identified 
in this motion shall be served by October 29, 2021. Sanctions awarded as against Plaintiff and 
Mr. Purtell in the amount of $540 that are to be paid by that date as well.  
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12.  TIME:  9:00   CASE#: MSC20-01403 
CASE NAME: REGENCY CENTERS, L.P. VS TAGHI 
HEARING ON MOTION TO/FOR PERMIT FILING OF SECOND AMENDED 
COMPLAINT FILED BY REGENCY CENTERS, L.P. 
* TENTATIVE RULING: * 
 
Granted. No opposition. 

  

13.  TIME:  9:00   CASE#: MSC20-01403 
CASE NAME: REGENCY CENTERS, L.P. VS TAGHI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 

  

14.  TIME:  9:00   CASE#: MSC20-01593 
CASE NAME: ESTOPINAL VS EAST BAY MUNICIPA 
HEARING ON MOTION TO/FOR PREFERENCE [CCP 36] FILED BY JEROME 
GILBERT, JUDY GILBERT 
* TENTATIVE RULING: * 
 
Before the Court is a motion for trial preference under Code of Civil Procedure § 36 filed by 

defendants and cross-defendants Jerome Gilbert and Judy Gilbert, individually and as Trustees 

of the Jerome B. Gilbert and Judy B. Gilbert Trust Dated January 28, 1999 ("Gilberts" or 

"Moving Parties"). For the reasons set forth, the hearing on the motion is continued to 9:00 

a.m. on October 21, 2021 for supplemental briefing on the issues set forth below. 

Factual Background 

The matter before the Court involves three civil actions that have been consolidated for 

purposes of discovery and pre-trial proceedings, including David Estopinal v. East Bay 

Municipal Utility District, et al., and related cross-actions, Case No. MSC20-01593 ("Estopinal 

Action") and Carl Bennett and Dawn Bennett v. East Bay Municipal Utility District, et al., and 

related cross-actions, Case No. MSC20-01714 ("Bennett Action"), and Herbert Brown and 

Rebecca A. Brown v. East Bay Municipal Utility District et al., and related cross-actions, Case 

No. MSC20-02480 ("Brown Action") (collectively the "Consolidated Actions").   

On March 11, 2020, an East Bay Municipal Utility District ("EBMUD") water line broke causing 

water to flow down Tappan Terrace located in a residential neighborhood in Orinda. There was 
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a landslide and damage to properties on Tappan Terrace. Disputes regarding the cause of the 

water line break, the landslide, and EBMUD's response to these events are the subject of the 

Consolidated Actions, which include numerous related cross-complaints filed in each case. 

Defendants/cross-defendants the Gilberts have moved for trial preference based on their 

advanced age, both being over 70 years old, and their health conditions. They specifically 

request that trial be set within 120 days, by on or about January 30, 2022. Their motion was filed 

in the Estopinal Action when only the Bennett Action was consolidated for pre-trial purposes, but 

the Court interprets the motion as seeking trial preference in all the Consolidated Actions.  

The motion is opposed by defendant/cross-complainant/cross-defendant East Bay Municipal 

Utilities District ("EBMUD"), and conditionally opposed by plaintiffs/cross-complainants/cross-

defendants Carl and Dawn Bennett ("Bennetts"). The Bennetts, who purchased their home in 

the Tappan Terrace community from the Gilberts, oppose the trial preference motion, unless the 

Court sua sponte reconsiders its prior order granting the Gilberts' motion to compel arbitration. 

No Sua Sponte Reconsideration of Order Compelling Arbitration 

The Court declines to sua sponte reconsider the Court's prior order compelling arbitration of the 

Bennetts' claims against the Gilberts.  

Standards for Granting Trial Preference 

Code of Civil Procedure § 36(a) provides that if a party is over 70 years old, the party may 

request a trial preference "which the court shall grant if the court makes both of the following 

findings: [¶](1) The party has a substantial interest in the action as a whole. [¶](2) The health of 

the party is such that a preference is necessary to prevent prejudicing the party’s interest in the 

litigation." If the conditions of Code of Civil Procedure § 36(a) are met, granting a trial preference 

is mandatory. (Fox v. Superior Court (2018) 21 Cal.App.5th 529, 533; Koch-Ash v. Superior 

Court (1986) 180 Cal.App.3d 689, 692 ["We conclude that section 36, subdivision (a), as 

construed by this court in Rice v. Superior Court (1982) 136 Cal.App.3d 81, is mandatory and 

absolute in its application and does not allow a trial court to exercise the inherent or statutory 

general administrative authority it would otherwise have."].) 

Proof that preference is necessary under Code of Civil Procedure § 36(a) based on the health of 

the party does not require medical evidence from a physician. (Fox v. Superior Court, supra, 21 

Cal.App.5th at 534.) The testimony of the parties themselves or even their counsel is sufficient 

to support a finding under the second prong of the two-prong test of Code of Civil Procedure § 

36(a). (Id.; Code Civ. Proc. § 36.5.) Proof of the party's potential death or disability in the next 

six months is also not required under Code of Civil Procedure § 36(a). (Fox v. Superior Court, 

supra, 21 Cal.App.5th at 534 ["Section 36, subdivision (a), says nothing about 'death or 

incapacity.'   . .  . . The issue under subdivision (a) is not whether an elderly litigant might die 

before trial or become so disabled that she might as well be absent when trial is called. Provided 

there is evidence that the party involved is over 70, all subdivision (a) requires is a showing that 

that party's 'health … is such that a preference is necessary to prevent prejudicing [her] interest 

in the litigation.' (Italics added.)"].)   
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Analysis and Application to Cross-Claims 

The declarations of the Gilberts show that they are approaching 91 (Jerome Gilbert) and 88 

(Judy Gilbert), respectively, and each have certain chronic health conditions. The oppositions to 

the motion do not provide meaningful evidence to overcome the showing the Gilberts have 

made under Code of Civil Procedure § 36(a) supporting their right to mandatory trial preference. 

The Gilberts are not plaintiffs in any of the Consolidated Actions. Their motion indicates the 

Gilberts are cross-defendants in three cross-complaints filed in the Bennett Action and one 

cross-complaint filed in the Brown Action. The claims by the Bennetts against the Gilberts as 

defendants have been ordered to arbitration. (March 22, 2021 Order.)  

The Court further understands the cross-complainants generally allege causes of action against 

the Gilberts for indemnity/equitable, contribution, allocation of fault, and/or declaratory relief. The 

Bennetts in their opposition to the Gilberts' motion raise questions regarding the Court's ability to 

try and grant relief on the claims in the cross-complaints before determinations have been made 

on liability in the operative complaints in the main actions. The opposition thus raises questions 

as to the justiciability of the cross-claims if the trial preference motion is granted. (See 

discussion in City of Santa Maria v. Adam (2019) 43 Cal.App.5th 152, 161-162 [" 'California 

courts will decide only justiciable controversies.' [Citations omitted.]," quoting Wilson & Wilson v. 

City Council of Redwood City (2011) 191 Cal.App.4th 1559, 1573].) 

A claim for declaratory relief requires that the claim be "justiciable," a determination that 

encompasses both ripeness and standing in order for the Court to address an actual 

controversy. (See, e.g., Otay Land Co. v. Royal Indemnity Co. (2008) 169 Cal.App.4th 556, 562; 

Code Civ. Proc. § 1061 ["The court may refuse to exercise the power granted by this chapter in 

any case where its declaration or determination is not necessary or proper at the time under all 

the circumstances."].) "A matter is not justiciable or appropriate for resolution through 

declaratory relief unless the proper criteria are present, that there is 'an actual controversy that 

is currently active,' and both standing and ripeness are appropriate criteria in making that 

determination. [Citation omitted.] In applying the basic criteria, we evaluate 'the nature of the 

rights and duties that the plaintiff is asserting, which must follow some recognized or cognizable 

legal theories that are related to subjects and requests for relief that are properly before the 

court.' [Citation omitted.]" (Linda Vista Village San Diego Homeowners Assn., Inc. v. Tecolote 

Investors, LLC (2015) 234 Cal.App.4th 166, 181-182 [quoting Otay Land Co. v. Royal Indemnity 

Co., supra, 169 Cal.App.4th at 563].) 

In tort actions, by convention and based on the statute authorizing filing cross-complaints and 

third party claims for claims arising out of the same transaction or events, courts typically allow 

cross-complaints for equitable indemnity, contribution, and declaratory relief to be filed even 

though those causes of action do not accrue for statute of limitations purposes until liability in 

the underlying tort action has been determined and a judgment is entered, or paid (for a 

contribution claim). (See, generally, Valley Circle Estates v. Vtn Consolidated. Inc. (1983) 33 

Cal.3d 604, 611-612 ["[A] tort defendant's equitable indemnity action is separate and distinct 

from the plaintiff's tort action. The indemnity action, unlike the plaintiff's claim, does not accrue 
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for statute of limitations purposes when the original accident occurs, but instead accrues at the 

time the tort defendant pays a judgment or settlement as to which he is entitled to indemnity.' 

[Citation omitted.] . . . . [T]he fact that a defendant is permitted under a third party procedure to 

bring a declaratory cross-complaint in the original tort action does not alter the general rule that, 

for statute of limitations purposes, the defendant's indemnity action does not accrue until he has 

suffered actual loss through payment.' [Citation omitted.]," quoting People ex rel. Department of 

Transportation v. Superior Court (1980) 26 Cal.3d 744, 748, 759]; Coca-Cola Bottling Co. v. 

Lucky Stores, Inc. (1992) 11 Cal.App.4th 1372, 1378 ["A right of contribution can come into 

existence only after rendition of a judgment declaring more than one defendant jointly liable to 

the plaintiff. (Code Civ. Proc., § 875, subd. (c)."]) 

Supplemental Briefing 

Before the Court determines the motion for trial preference, the Court requests that the parties 

provide supplemental briefing addressing the effect of the Court setting a trial date prior to 

January 30, 2022 on the cross-complaints in which the Gilberts are cross-defendants, as the 

Gilberts request in their motion.  

1. By October 6, 2021, the Gilberts shall file and serve on the other parties by personal 

delivery, facsimile, or electronic mail, a supplemental brief addressing: 

a. the justiciability, including ripeness, of all causes of action asserted against 

the Gilberts in each of the pending cross-complaints in which they are cross-

defendants if, as of any trial date set on their preference motion, no 

determination of the underlying complaints has been made, judgments 

rendered or judgments paid in those underlying actions;  

b. whether, pursuant to Code of Civil Procedure § 1048, the Court should sever 

for trial the cross-complaints in which the Gilberts are cross-defendants from 

the main actions, and/or sever only the cross-claims against the Gilberts, and 

set those cross-claims for trial based on the Gilberts' trial preference motion; 

c. whether the Court can or must dismiss without prejudice any or all of the 

cross-claims against the Gilberts on the date of trial set on the Gilberts' 

preference motion if the Court concludes that the cross-claims are not 

justiciable or otherwise ripe as of that trial date;  

d. a general outline of the Gilberts' defenses to the cross-claims and the facts 

and law on which their defenses are based which they anticipate including in 

Section 1 of their Issue Conference Statement, and a statement of what they 

contend the substance of a judgment in their favor would state if they were to 

prevail at trial on the cross-claims, if the cross-claims are tried before a 

determination of the underlying complaints in the main actions has been 

made, judgment rendered or judgment paid as of the trial date set pursuant to 

their preference motion; and 

e. The dates the Gilberts and counsel are available for an issue conference and 

trial in December 2021 and January 2022. 
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2. By October 12, 2021, any party asserting cross-claims against the Gilberts shall file 

a supplemental brief addressing their respective positions regarding items 1.a., 1.b., 

and 1.c above, and responding to the positions taken by the Gilberts in their 

supplemental briefing on all issues.  

 

 All parties shall deliver courtesy copies to Chambers concurrently with their filings. 

 

  

15.  TIME:  9:00   CASE#: MSC20-01593 
CASE NAME: ESTOPINAL VS EAST BAY MUNICIPA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear by Zoom at 8:30. 

  

16.  TIME:  9:00   CASE#: MSC20-01593 
CASE NAME: ESTOPINAL VS EAST BAY MUNICIPA 
SPECIAL SET HEARING ON: EX PARTE TRO PRELIM INJUNCTION SET BY 
C20-02480 
* TENTATIVE RULING: * 
 
Before the Court is an application for a preliminary injunction ("Motion") filed by plaintiffs Herbert 

L. Brown and Rebecca A. Brown ("Browns" or "Moving Parties"). For the reasons set forth, the 

hearing is continued to 9:00 a.m. on October 21, 2021. The Court also notifies the parties that 

the joinder in the Motion filed by David Estopinal will be heard at the same time at 9:00 a.m. on 

October 21, 2021.  

The Court file has all pleadings filed in support of the Browns' application on July 27, 2021. 

However, the Court file is missing several pleadings filed in response related to the application 

for preliminary injunction. For example, the Court file includes a reply to the EBMUD opposition 

filed by the Browns, and EBMUD's objections to the Declarations of Brian Miles and David 

Estopinal in support of David Estopinal's joinder in the Browns' Motion which was filed on 

September 3, 2021. Based on the Browns' reply, it seems apparent that EBMUD served an 

opposition to the Motion on the parties with a supporting Declaration of Michael Ambrose. The 

Court file, however, does not contain an opposition to the motion by defendant/cross-

complainant/cross-defendant East Bay Municipal Utilities District ("EBMUD") or the Michael 

Ambrose Declaration.  
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The Court orders all parties, other than the Browns, to file or re-file any opposition, non-

opposition, replies and related supporting papers concerning the Motion by October 5, 2021 

and to serve notice of the filing on the other parties. The Court further orders that courtesy 

copies be delivered to Chambers concurrently with the filings. 

 

  

17.  TIME:  9:00   CASE#: MSC20-02023 
CASE NAME: OLAJIDE VS. STATE OF CALIFORNIA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY BARRY DUGGAN, et al. 
* TENTATIVE RULING: * 
 
 Defendants’ special demurrer is sustained without leave to amend.  (Code Civ. Proc., 
§ 430.10, subd. (f).)  Plaintiff has not alleged ultimate facts supporting possible theories of 
statutory liability, which are only hinted at through ambiguous references to multiple statutes and 
constitutional provisions, with the degree of clarity necessary to allow for the evaluation of 
substantive merit. 
 
 Leave to amend is denied because plaintiff has already had three opportunities to state 
a viable cause of action.  Defendants shall prepare a proposed judgment of dismissal, separate 
from any formal order on the demurrer, and shall submit that proposed judgment to the Court. 
 

  

18.  TIME:  9:00   CASE#: MSC20-02053 
CASE NAME: GUMBS VS LE/WALNUT CREEK MEDIC 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Continued to December 21, 2021 at 8:30 in Dept. 33. 
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19.  TIME:  9:00   CASE#: MSC20-02053 
CASE NAME: GUMBS VS LE/WALNUT CREEK MEDIC 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of GUMBS FILED BY 
JESSE LE M.D 
* TENTATIVE RULING: * 
 

 Dr. Le’s demurrer to plaintiff’s First Amended Complaint (“FAC”) is sustained, with leave 

to amend.  (CCP § 430.10 (e).)  Any amended complaint shall be filed and served on or before 

October 14, 2021. 

 This is an action for damages based on medical treatment received by decedent, 
Raymond Leon Gumbs, Sr.  It began as a claim for medical malpractice by Raymond and for 
loss of consortium by his wife, Cloteal Gumbs.  When Raymond died on December 15, 2020, 
Cloteal filed the FAC on May 18, 2021, alleging a First Cause of Action, for medical negligence, 
and a Second Cause of Action, for elder neglect.  The action has been brought against multiple 
defendants, including physicians and a hospital.   
 

The demurer before the court now was filed by defendant Jesse Le, who is alleged to 
have acted beneath the standard of care and to have engaged in conduct which resulted in 
Raymond’s being subjected to elder neglect.  Dr. Le makes two main arguments through his 
demurrer and motion to strike:  (1) the complaint fails to allege a cause of action against him for 
elder abuse or even wrongful death; and (2) plaintiff’s requests for punitive damages and 
attorney’s fees are improper.   

 
Plaintiff has not filed an Opposition to the demurrer, but instead a Response that 

attaches a proposed Second Amended Complaint. 
 
A plaintiff may amend as a matter of right only once.  CCP § 472 (a).  However, plaintiff 

has not yet amended, whether properly or improperly.  She has simply offered an amended 
complaint as her only response to the demurrer.  She has conceded the First Amended 
Complaint fails to state a cause of action and shown how she would amend. 

 
In his reply brief, Dr. Le attacks the Second Amended Complaint as still being 

insufficient.  The court refuses to make that determination, because the Second Amended 
Complaint has not yet been filed and making that determination now would deny plaintiff due 
process.  It would rule on the merits of a demurrer that has not yet been filed, without giving 
plaintiff any opportunity to file an Opposition.  While courts sometimes evaluate proposed 
amendment summarily when a plaintiff has made multiple attempts to plead a legally untenable 
case, that is not the situation here.  This is the court’s first evaluation of the complaint and 
plaintiff can surely plead a cause of action for wrongful death based on medical malpractice, 
whether or not she can also plead one for elder neglect.  Defendant Le’s challenges to the 
Second Amended Complaint must proceed in normal order.  He must file another demurrer and 
motion to strike after plaintiff has filed her Second Amended Complaint. 
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20.  TIME:  9:00   CASE#: MSC20-02053 
CASE NAME: GUMBS VS LE/WALNUT CREEK MEDIC 
HEARING ON MOTION TO/FOR STRIKE FIRST AMENDED COMPLAINT FILED BY 
JESSE LE M.D 
* TENTATIVE RULING: * 
 
 Moot, in light of the ruling on line 19. 

  

21.  TIME:  9:00   CASE#: MSC20-02374 
CASE NAME: ESTATE OF MANN VS LUEKER, ET A 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of MANN FILED BY 
MICHAEL LUECKER 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer by defendant Michael Luecker to the First Amended Complaint 

("FAC") filed by Robert D. Mann ("Plaintiff"). For the reasons set forth, the demurrers to the FAC 

are sustained, with leave to amend. Any amended complaint shall be filed by October 20, 

2021. 

Factual Background 

The FAC alleges that Robert J. Mann, now deceased, and Valerie Mann, presumed to be his 

spouse though not stated, lived in a condominium unit next door to Michael Luecker's unit. (FAC 

¶¶ 1, 5, and pp. 8-9].) Plaintiff alleges that a water pipe supplying Mr. Luecker's shower inside a 

wall adjacent to the Manns' unit leaked and caused damage to the Manns' unit, including 

allegedly mold damage. (FAC ¶¶ 1, 2, 5, pp. 8-9, 11-12.) Robert J. Mann passed away before 

this action was commenced on November 19, 2019. (FAC ¶ 19, ¶ A p. 5, p. 11, ll. 20-21.) 

The original complaint was filed in the name of "Estate of Robert J. Mann" as the Plaintiff. The 

Court sustained Mr. Luecker's demurrers to the original complaint in part based on the fact the 

"Estate of Robert J. Mann" lacked the capacity to sue. The FAC changes the name of the 

Plaintiff to "Robert D. Mann" who is apparently the decedent's son based on the opposition to 

the demurrer. The Court continued the hearing on the demurrer to the FAC for the parties to 

meet and confer by telephone or in person, and counsel for Mr. Luecker has filed a detailed 

declaration showing compliance with the meet and confer requirement and the parties' inability 

to resolve the issues raised by the demurrer. 

Standards Governing Demurrers  

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 

the complaint, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 

(1985) 39 Cal. 3d 311, 318.) (See also City of Dinuba v. County of Tulare (2007) 41 Cal. 4th 

859, 865; Carloss v. County of Alameda (2015) 242 Cal. App. 4th 116, 123.) The Court gives 

the complaint "a reasonable interpretation, reading it as a whole and its parts in their context." 
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(Blank v. Kirwan, supra, 39 Cal. 3d at 318.) The Court also considers matters of which the Court 

may or must take judicial notice. (Code Civ. Proc. § 430.30(a).) 

Defendant's Request for Judicial Notice 

The Court grants Mr. Luecker's request for the Court to take judicial notice of Exhibit 1 to 

Defendant's request for judicial notice, including the grant deed granting Robert J. Mann and 

Valerie Mann title to the condominium unit that is the subject of the lawsuit and attached to the 

FAC. The Court does not take judicial notice of the emails between counsel. (Def. RJN Exh. 2.)  

Analysis 

Mr. Luecker makes a general demurrer to the FAC pursuant to Code of Civil Procedure § 

430.10(e) for failure to state a cause of action and a special demurrer for uncertainty pursuant to 

Code of Civil Procedure § 430.10(f). Both demurrers are grounded in the absence of any factual 

allegations in the FAC to support the right of plaintiff Robert D. Mann to pursue the claims of 

personal injury and property damage allegedly suffered by Robert J. Mann (sometimes referred 

to as "Decedent" for clarity).  

Code of Civil Procedure § 377.30 states, "A cause of action that survives the death of the 

person entitled to commence an action or proceeding passes to the decedent’s successor in 

interest, subject to Chapter 1 (commencing with Section 7000) of Part 1 of Division 7 of the 

Probate Code, and an action may be commenced by the decedent’s personal 

representative or, if none, by the decedent’s successor in interest." (Emphasis added.) If 

filed by a successor in interest, the successor must file the declaration required by Code of Civil 

Procedure § 377.32.  

Pursuant to Code of Civil Procedure §§ 377.10 and 377.11, who qualifies as a "successor in 

interest" of the Decedent with the authority to prosecute the action depends on facts, including 

whether the Decedent died intestate or with a will, and if intestate, the successor may be 

determined under Probate Code §§ 6401 and 6402. (See also Probate Code § 13006 

["Successor of the decedent" means:  (a) If the decedent died leaving a will, the sole beneficiary 

or all of the beneficiaries who succeeded to a particular item of property of the decedent under 

the decedent's will.  . . . (b) If the decedent died without a will, the sole person or all of the 

persons who succeeded to the particular item of property of the decedent under Sections 6401 

and 6402A . . . ."].)  

a. Personal Representative 

 

A "personal representative" has a specific meaning under the Probate Code and Code of Civil 

Procedure § 377.10 et seq. and is a person appointed by the Court to administer a probate 

estate under Probate Code § 8461 and related statutes. (See Probate Code § 58(a) [" 'Personal 

representative' means executor, administrator, administrator with the will annexed, special 

administrator, successor personal representative, public administrator acting pursuant to 

Section 7660, or a person who performs substantially the same function under the law of 

another jurisdiction governing the person’s status.'].)  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   09/30/21 

 
 

- 32 - 

An executor is typically the term used to describe the person designated in a will to administer 

the deceased person's estate who may be appointed as the personal representative of the 

estate in the probate case. (See generally Prob. Code § 8420 ["The person named as executor 

in the decedent's will has the right to appointment as personal representative."].)  

As Defendant points out. under Probate Code § 8400, "[a] person has no power to administer 

the estate until the person is appointed personal representative and the appointment becomes 

effective," which does not occur until "the person appointed is issued letters" in the probate 

case, and this prohibition "applies whether or not the person is named executor in the 

decedent’s will." [Prob. Code § 8400(a) and (b).) The FAC makes the bare and unsupported 

allegation that Plaintiff Robert D. Mann is the "personal representative for the Estate of Robert J. 

Mann." (FAC ¶ A p. 5.)  

The FAC alleges no facts to support that allegation, including the commencement of a probate 

case, the date and provisions of any order appointing Robert D. Mann as personal 

representative, the date on which letters were issued to Robert D. Mann that are a prerequisite 

to the personal representative's power to administer an estate, or any other facts indicating 

Robert D. Mann has the status alleged and the right to assert the Decedent's claims. The FAC is 

not supported by a declaration of Code of Civil Procedure § 377.32 attesting to facts showing 

Plaintiff Robert D. Mann qualifies as the successor-in-interest.  

The opposition to the demurrer attaches a declaration by Robert D. Mann purporting to comply 

with Code of Civil Procedure § 377.32. He states he is the "executor" of the estate of the 

Decedent, but there are no facts presented indicating that a probate case has been 

commenced, that he has been appointed as personal representative based on his status as 

executor, and that he has been issued letters authorizing him to act for the estate, prerequisites 

to his pursuit of claims on behalf of the Decedent in that capacity under Probate Code § 8400. 

b. Successor in Interest 

 

The action on behalf of the Decedent could also be prosecuted by the "successor in interest" to 

the Decedent under Code of Civil Procedure § 377.30. However, there are no facts alleged that 

show that Robert D. Mann is the successor in interest to the claims asserted in the FAC. To the 

contrary, FAC Exhibit A shows that Valerie Mann and the Decedent were granted title to the 

property as joint tenants, which would make her the surviving owner of the property when the 

Decedent passed away. (FAC Exh. A.)  

The opposition attaches a recorded "Simple Revocable Transfer on Death (TOD) Deed" ("TOD 

Deed") shown as recorded December 2, 2019 of which the Court takes judicial notice. The TOD 

Deed is executed by Valerie Mann to Robert D. Mann as transferee upon her death. Plaintiff has 

submitted no authority demonstrating that such an interest qualifies Robert D. Mann as a 

"successor in interest" for purposes of pursuing these claims under Code of Civil Procedure § 

377.30. There are no facts alleged in the FAC or stated in the opposition that indicate whether 

the Decedent died with a will leaving the Plaintiff an interest in the property or the claims, or 
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whether he died intestate, in which case the claims may be community property depending on 

the facts Plaintiff alleges.   

Without the essential facts demonstrating the Plaintiff's right to pursue the Decedent's claims 

against Mr. Luecker, the FAC fails to state a cause of action. The general demurrer to the FAC 

is therefore sustained.  

Though special demurrers for uncertainty are generally disfavored, a demurrer on that ground is 

properly sustained when the pleading "is so incomprehensible that a defendant cannot 

reasonably respond." (Lickiss v. Financial Industry Regulatory Authority (2012) 208 Cal.App.4th 

1125, 1135.) (See also A.J. Fistes Corp. v. GDL Best Contractors, Inc. (2019) 38 Cal.App.5th 

677, 695 [" '[U]nder our liberal pleading rules, where the complaint contains substantive factual 

allegations sufficiently apprising defendant of the issues it is being asked to meet, a demurrer 

for uncertainty should be overruled or plaintiff given leave to amend.' [Citations omitted; 

emphasis added.]," quoting Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 

139, fn. 2].) The FAC is uncertain in that the FAC attaches Exhibit A showing Valerie Mann as a 

joint tenant grantee of the property with the Decedent, which suggests she became the owner of 

the property after his demise, but alleges Robert D. Mann as "personal representative" of the 

Decedent's estate is pursuing the claims related to the property alleged in the action, without 

alleging facts apprising the defendant of the Plaintiff's right to assert the claims.   

The demurrer for uncertainty is therefore also sustained.  

The Court will give the Plaintiff an additional opportunity to try to amend the FAC to state facts 

essential to show the Plaintiff's authority to prosecute the Decedent's claims.  

 

  

22.  TIME:  9:00   CASE#: MSC20-02394 
CASE NAME: ODOM VS. CHEVRON U.S.A.. 
HEARING ON MOTION TO DISMISS OR STAY 
FILED BY CHEVRON U.S.A., INC., et al. 
* TENTATIVE RULING: * 
 
 Defendants’ motion to dismiss or stay is denied.  Defendants have not met their burden 

of establishing that such relief is warranted on the ground of forum non conveniens.  (See Ford 

Motor Co. v. Insurance Co. of North America, (1995) 35 Cal.App.4th 604, 610.) 

Defendants argue that compelling the production of medical records and witnesses in 

California will be burdensome, They do not address, however, how it would be any easier to 

compel such production in Alabama or Mississippi; apparently, most of the medical providers 

are in Texas.  (See Brown v. Clorox Co. (1976), 56 Cal.App.3d 306, 312 [defendants did not 

show how witnesses would be more inconvenienced by one out-of-state forum versus another].) 

Also, the gist of plaintiff’s claim is that defendants knew they were putting a dangerous 

substance (benzene) onto the market for use by individuals such as the decedent.  To prove this 

claim, plaintiff will likely need access to documents and witnesses that are at or near 
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defendants’ principal place of business here in California.  Defendants have not provided 

evidence that such non-party witnesses will be willing to appear in Alabama or Mississippi. 

 Finally, defendants argue that California has little public interest in claims by plaintiffs 
who live in another state and were injured in another state.  The decisions cited by defendants 
on this point, however, are distinguishable; they involved businesses that did not have a 
substantial connection with California.  (Compare, Brown, supra, 56 Cal.App.3d at 312.) 

 

  

23.  TIME:  9:00   CASE#: MSC21-00153 
CASE NAME: ROBINSON VS. FCA US 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION AND STAY ACTION 
FILED BY HILLTOP CHRYSLER JEEP DODGE REAM 
* TENTATIVE RULING: * 
 
Off calendar. Party dismissed on 9/17/21. 

  

24.  TIME:  9:00   CASE#: MSC21-00153 
CASE NAME: ROBINSON VS. FCA US 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION AND STAY ACTION 
FILED BY FCA US, LLC 
* TENTATIVE RULING: * 
 
  

Defendant FCA US LLC’s motion to compel arbitration is granted. This case is ordered 

stayed pending the outcome of the arbitration.  

Plaintiff is suing for alleged defects in a vehicle that she purchased in 2017. Defendant 

FCA, the vehicle manufacturer, has moved to compel arbitration relying on the arbitration clause 

in the contract between Plaintiff and the seller.  

In Felisilda v. FCA US LLC (2020) 53 Cal.App.5th 486, the court found that a vehicle 

manufacturer could compel the buyers to arbitrate their claims against it based on equitable 

estoppel. The arbitration clause at issue in Felisilda was identical to the clause here in all key 

aspects. This Court is bound to follow Felisilda unless it can be distinguished. (See Auto Equity 

Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455.) The Court finds that Felisilda cannot 

be effectively distinguished from this case and therefore Plaintiff must arbitrate her claims 

against FCA. If Plaintiff believes that Felisilda is wrongly decided she may take this issue to the 

Court of Appeal. 
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Plaintiff’s request for discovery is denied the requested discovery would not change the 

outcome of this motion. Such discovery may relate to a third party beneficiary theory, but 

Felisilda made its ruling based on equitable estoppel.  

Plaintiff’s requests for judicial notice A to H are denied as unnecessary. Requests A to F 

would have been better presented as an appendix of authorities and the Court has considered 

them as such. Requests G and H are California published opinions and may simply be cited in 

the opposition brief.  

Defendant’s objections to the Law declaration are overruled. 

  

25.  TIME:  9:00   CASE#: MSC21-01693 
CASE NAME: LI VS SELECT PORTFOLIO SERVICI 
SPECIAL SET HEARING ON: OSC TO RESTRAINED & ENJOINED FR. SALE OF 
PROPERTY SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
 Hearing continued to 11/18/21 per Stipulation & Order filed 9/28/21. 

  

26.  TIME:  9:00   CASE#: MSN21-1453 
CASE NAME: BRINTON VS FIVE J'S ENTERPRISE 
HEARING ON PETITION FOR ORDER RELEASING PROPERTY FROM CLAIM ( 
FILED BY DANIELLE BRINTON) 
* TENTATIVE RULING: * 
 
 Petitioner Danielle Brinton’s petition for order releasing property from claim of mechanics 

lien is denied as moot. 

 

Background 

   Petitioner Danielle Brinton is the owner of real property located at 2070 Gill Port Lane in 

Walnut Creek.  On July 24, 2019, Petitioner enter in an agreement with Respondent Five J’s 

Enterprises, Inc. dba Paul Davis Restoration of Central Valley is a general contractor for work of 

improvement on the Property.  On July 2, 2020, Responded recorded a Claim of Mechanics 

Lien against the Property.  Plaintiff thereafter file a complaint with Contractors State License 

Board.  The Board directed the parties to arbitration.  Arbitration was set for more than 90 days 

after the mechanics lien was recorded.  The Arbitration award was issued on April 14, 2021.  

The award ordered Brinton (Petitioner) to pay $8,658.84 and ordered Paul Davis (Respondent) 

to remove the mechanics lien within 14 days after receipt of Brinton’s payment.  
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 Petitioner allegedly made the payment of the arbitrator’s award, but stop payment on the 

check.  Although Respondent’s counsel maintains they were negotiating payment and release of 

the Mechanics Lien, Brinton filed this petition on August 9, 2021, unnecessarily.    

 

Petition 

 Pursuant to Civil Code § 8480, Petitioner seeks a declaration that Respondent’s Claim of 

Lien has expired and is unenforceable; an Order releasing the property, under Civil Code § 

8488; and an award of reasonable attorney fees incurred in demanding the release.     

 Petitioner gave notice and demand of the release, pursuant to Civil Code § 8482 on July 

7, 2021.  The petition is brought on the ground the time to enforce the lien has expired.  An 

action to enforce the lien must have been commenced within 90 days after recordation of the 

lien.  (Civil Code § 8460(a).)  “[T]he right to such a lien is lost by failure to commence an action 

within the time provided by statute.” (Howard v. Societa di Unione e Beneficenza Italiana (1944) 

62 Cal.App.2d 842, 850.) 

 Respondent opposes the motion on the ground it has already submitted the Release to 

the County Recorder’s Office.  Respondent’s counsel, Kerry Krueger, submitted a declaration, 

under penalty of perjury, that a fully executed Release of Mechanics Lien was submitted on 

behalf of Paul Davis on August 18, 2021, to the Contra Costa County Recorder’s Office for 

recording.  While Counsel declares under penalty of perjury the Release was submitted, she 

has not provided the Court with a copy of the Release submitted or a certified copy from the 

Recorder’s office.  Ms. Krueger’s declaration reference Exhibit 4, but the declaration filed with 

the Court lacks an “Exhibit 4.”  The Court expects the documentation to be provided to the Court 

before or at the hearing. 

 Petitioner requests reasonable attorney fees pursuant to Civil Code § 8488.   

Section 8488 (b) states, “If judgment is in favor of the petitioner, the court shall order the 

property released from the claim of lien.” Section 8488(c) provides: “The prevailing party is 

entitled to reasonable attorney’s fees.”  Having not issued a judgment in Petitioner’s favor, the 

Court declines to declare Petitioner to be the prevailing party for purposes of attorney’s fees.  

 

 


